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On 3 December 2018, the General Assembly of 
the Commercial Division of the Supreme Court 

of Cassation (SCC) issued an Interpretative Judgment 
under case No 1/2017 (the ‘Judgment’) on nine 
material issues relating to insolvency and creditor/
debtor rules in Bulgaria. The Judgment was passed 
for to unify the practice of Bulgarian courts on certain 
issues where there was previously no uniformity in the 
interpretation of applicable rules. On the legal grounds 
of Article 130, paragraph 2 of the Judicial System Act, 
the interpretative judgments and decrees of the SCC 
are mandatory for Bulgarian courts, government and 
municipal authorities, as well as for all institutions 
empowered to issue administrative acts. Therefore, 
pursuant to the Judgment, the future Bulgarian court 
practice on the issues examined by the SCC under case 
No 1/2017 shall be unified and constant.

This article contains a summarised analysis of the 
nine material issues addressed by the Judgment.

1. An application for initiation of insolvency 
proceedings filed by a creditor as per Article 625 of 
the Commerce Act for the purposes of preparing 
the case for an open court hearing shall be reviewed 
by the Bulgarian insolvency courts following the 
procedure governed by Article 629, paragraphs 2 
and 4 of the Commerce Act.
The SCC adjudicated that the procedural rules under 
Part IV (Insolvency) of the Commerce Act (including 
the provisions of Article 629, paragraphs 2 and 4) 
provide a lex specialis in relation to the general rules 
under Articles 131–133 of the Civil Procedure Code. 
An application for insolvency filed by a creditor shall 
institute a special court claim proceeding, in which 
the court must determine the insolvent status of the 
debtor (including the initial insolvency date) and 
not merely determine the existence of the creditor’s 
receivables. The specifics of the insolvency process 
require speed and efficiency in the progress of the 
proceeding. Therefore, the procedural terms under the 
Commerce Act (although these terms are instructive for 
the courts) for reviewing the application for insolvency 

(14 days) and passing a judgment (three months) are 
shortened in comparison with the general procedural 
terms under the Civil Procedure Code. The debtor’s 
legitimate interests in the insolvency proceeding are 
protected by the rights to file objections and present 
additional evidence, which coincides with the right of 
written response to a court claim under the general rule 
of Article 131 of the Civil Procedure Code.

2. The requirement for presentation of compelling 
written evidence by the creditors pursuant to Article 
673, paragraph 3 of the Commerce Act for the purpose 
of obtaining voting rights in the Creditors Meeting 
shall apply not only for those creditors but also for the 
creditors with disputed (admitted and non-admitted) 
receivables, for which claims under Article 694, 
paragraph 1 of the Commerce Act have been filed.
Article 673, paragraph 2 of the Commerce Act stipulates 
that only the creditors included in the List of Admitted 
Receivables shall have voting rights in the Creditors 
Meeting. Some Bulgarian courts have accepted that 
the requirement under Article 673, paragraph 3 
for presentation of compelling written evidence in 
order to obtain voting rights in the Creditors Meeting 
is applicable for all creditors with non-admitted 
receivables, irrespective of whether those receivables 
are subject to court proceedings for their establishment 
under Article 637, paragraph 3 or under Article 694 of 
the Commerce Act. 

The SCC ruled that, although the text of Article 673, 
paragraph 3 of the Commerce Act may not be entirely 
precise, all groups of creditors (ie, creditors who are 
parties to resumed court or arbitration proceedings 
under Article 637, paragraph 3 and those who are 
parties to court proceedings for the establishment of 
their receivables under Article 694 of the Commerce 
Act) must be treated equally. All of those creditors are 
creditors whose receivables have not been admitted in 
the Lists in terms of Article 693 of the Commerce Act, 
hence their receivables must be established in separate 
court proceedings. The only difference is that the 
court or arbitration proceedings under Article 637, 
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paragraph 3 have been instituted prior to the date of 
the judgment for initiating the insolvency proceedings, 
while the judicial proceedings under Article 694 of the 
Commerce Act have been initiated after that judgment 
has been passed.

In view of the above, the insolvency court may 
grant voting rights in the Creditors Meeting for any 
creditor with non-admitted receivables (under Article 
637, paragraph 2 or under Article 694, paragraph 1 
of the Commerce Act), in case the existence of those 
receivables is supported by supplying the insolvency 
court with compelling written evidence.

3. It is not possible to convene a Creditors Meeting for 
electing a new insolvency trustee prior to the approval 
of the List of Admitted Receivables under Article 692 
of the Commerce Act.
Pursuant to Article 673, paragraph 1 of the Commerce 
Act, the Creditors Meeting shall be held after the list 
under Article 692 of the Commerce Act (the ‘List 
of Admitted Receivables’) is approved by the court. 
The newly adopted statutory provision of Article 
669, paragraph 4 of the Commerce Act (State Gazette,  
No 105/2016) clarifies that in case it is not possible 
to convene a First Creditors Meeting, the temporary 
insolvency trustee, appointed by the court, shall perform 
its powers until a permanent insolvency trustee is elected 
by the Creditors Meeting upon approval of the List of 
Admitted Receivables by the insolvency court. 

In view of the above, it must be construed that it is 
not possible for the Creditors Meeting (as a body in 
the insolvency proceedings) to be convened prior to 
the approval of the List of Admitted Receivables. If it is 
necessary for the insolvency trustee to be replaced, the 
provision of Article 657, paragraph 8 of the Commerce 
Act shall apply – meaning that until the election of 
a new insolvency trustee by the Creditors Meeting, 
their powers shall be performed by a court-appointed 
insolvency trustee.

4. All types of evidence (not only documentary 
evidence) shall be admissible in the proceedings under 
Article 692, paragraph 3 of the Commerce Act.
As per Article 692, paragraph 3 of the Commerce Act, 
the insolvency court must hear all objections against 
the lists of receivables, prepared by the insolvency 
trustee, in an open hearing and after summoning 
the insolvency trustee, the debtor and the creditors 
(both those who have objected to the non-admittance 
of their receivables and the creditors with admitted 
receivables which are objected to by the debtor or by 
other creditors). The SCC accepts in the Judgment that 
the proceedings under Article 692, paragraph 3 of the 
Commerce Act are not typical court claim proceedings, 
but are proceedings for the court to resolve (although 

not with a final court order) the disputes for the 
existence/non-existence of the claims submitted by 
the creditors in the insolvency proceedings. In the 
opinion of the SCC, open court hearings are always 
held for the purpose of collecting evidence that is 
impossible to be collected in a closed court hearing. 
As per Article 690 of the Commerce Act, there are 
no explicit restrictions for the evidence admissible in 
the phase of hearing the objections against the lists of 
receivables. Therefore, the stance of the SCC is that 
in these proceedings, all types of evidence that can be 
collected in open court hearings should be admissible 
(and not only documentary evidence).

5. The court ruling under Article 638, paragraph 3 of 
the Commerce Act is not subject to appeal.
By virtue of Article 638, paragraph 1 of the Commerce 
Act, upon initiation of the insolvency proceedings, any 
and all enforcement proceedings on assets that are 
included in the insolvency estate shall be suspended. 
The only exception is for assets, which are subject to 
security measures or enforcement proceedings for 
collection of public receivables (as per Article 193 of 
the Tax and Social Insurance Procedure Code). Article 
638, paragraph 3 of the Commerce Act governs that, 
in case steps have already been taken for encashment 
of assets, which are subject to security interests in 
favour of a secured creditor, the court may permit the 
enforcement proceedings to continue, if there is a risk 
of threatening the interests of the secured creditor. 

The SCC legal interpretation is that the possibilities 
for court orders to be subject to appeals are always 
governed by explicit and mandator y statutor y 
provisions. In relation to the court orders passed in 
the insolvency proceedings, such explicit statutory 
regulations are provided by Article 613a, paragraphs 
1 and 3 of the Commerce Act, where paragraph 1 lists 
exhaustively the court orders that may be subject to 
appeal in the insolvency proceedings and paragraph 3 
refers to the general rules of the Civil Procedure Code 
for all remaining court orders. According to Article 
274, paragraph 1, items 1 and 2 of the Civil Procedure 
Code, a court ruling may be subject to interlocutory 
appeal, if: (1) such ruling blocks the further progress 
of the court proceedings; or (2) it is explicitly so 
provided by the law. The court ruling under Article 638, 
paragraph 3 of the Commerce Act (irrespective of its 
legal effect – ordering resumption or non-resumption 
of the enforcement proceedings in favour of a secured 
creditor) does not block the insolvency proceedings. 
Therefore, taking into consideration that the court 
ruling under Article 638, paragraph 3 of the Commerce 
Act is also not included in the exhaustive list under 
Article 613a, paragraph 1 of the Commerce Act, it shall 
not be subject to appeal. 
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6. The statutory term under Article 698, paragraph 1 of 
the Commerce Act for submission of a Rehabilitation 
Plan shall commence to lapse on the date of 
announcement in the Commercial Register of the court 
ruling approving the List of Admitted Receivables, 
which are submitted within the additional term under 
Article 688 of the Commerce Act.
Under Bulgarian law, the creditors in the insolvency 
proceedings have two terms for submission of their 
claims. The original term is one month after the date 
on which the judgment for initiating the insolvency 
proceedings is announced in the Commercial Register 
(Article 685, paragraph 1 of the Commerce Act). The 
second (additional) term is two months after the 
expiry of the first one (Article 688, paragraph 1 of 
the Commerce Act). The creditors, who fail to submit 
their claims prior to the expiry of the original term, but 
submit the claims only during the additional two-month 
term, shall not be entitled to raise objections against 
other creditors’ claims, which are already included in 
the List of Admitted Receivables.

The SCC accepts that, as far as Article 706, 
paragraph 1 of the Commerce Act governs that 
the Rehabilitation Plan, which is approved by the 
court, shall be mandatory for the debtor and for 
all creditors with receivables that have occurred 
prior to the date of the judgment for initiating 
the insolvency proceedings, all creditors must be 
provided with the opportunity to participate in the 
rehabilitation procedure. Such interpretation is also 
supported by the provision of Article 700, paragraph 
1, item 1 of the Commerce Act, which rules that 
a Rehabilitation Plan must contain, inter alia, the 
extent for satisfying the receivables included in the 
Lists of Admitted Receivables as at the date when the 
plan is submitted. Therefore, if the creditors who 
have submitted their claims during the additional 
two-month term under Article 688, paragraph 1 of 
the Commerce Act are denied to participate in the 
rehabilitation procedure, this would result in breach 
of the principle of equal treatment of the creditors 
in the insolvency proceedings. 

7. The court ruling under Article 674 of the Commerce 
Act for non-convening of a Creditors Meeting shall not 
be subject to appeal.
The opinion of the SCC is that the court ruling passed 
pursuant to Article 674 of the Commerce Act for non-
convening Creditors Meeting shall not be subject to 
appeal, due to the following reasons: (1) this ruling 
is not included in the exhaustive list of the court 
orders, which are subject to appeal in the insolvency 
proceedings as per Article 613a, paragraph 1 of the 
Commerce Act; and (2) such ruling will not result 

in blocking the further progress of the insolvency 
proceedings. The insolvency court would deny 
convening a Creditors Meeting, when the issues to be 
resolved by such a Creditors Meeting may be resolved 
by the court or by the insolvency trustee. For example, 
in case it is impossible for the Creditors Meeting to elect 
an insolvency trustee, the trustee shall be appointed by 
the court, or, in case it is impossible for the Creditors 
Meeting to determine the method and procedure for 
encashment of the debtor’s assets and their valuation, 
those issues will be resolved by the insolvency trustee.

8. The proceeds generated from the sales of assets, 
which are mortgaged or pledged, may not be used 
for covering the costs and expenses advanced by the 
creditors under Article 629b of the Commerce Act or 
the insolvency costs and expenses under Article 722, 
paragraph 1, item 3 of the Commerce Act (in particular, 
the remuneration of the insolvency trustee), in case 
such proceeds are not sufficient for full payment to the 
secured creditor having a priority under Article 722, 
paragraph 1, item 1 of the Commerce Act.
According to Bulgarian law (Article 629b of the 
Commerce Act), when the debtor’s assets, available in 
the insolvency estate, are not sufficient for covering 
the initial expenses for the insolvency proceedings, 
the court shall determine an amount, which must 
be advanced by the creditors, in order to initiate 
the proceedings. Such advance payment(s) may be 
required from the creditors also at a later stage, if it 
is established that it is necessary for continuing the 
insolvency proceedings. The mandatory provisions of 
Article 722 of the Commerce Act govern the sequence 
of the payments to the creditors in the insolvency 
process. No special preferences are provided for 
those creditors who have advanced the insolvency 
expenses. Therefore, creditors, who have made such 
advance payments, must be treated as creditors under 
Article 722, paragraph 1, item 3 of the Commerce 
Act – ‘insolvency expenses’ (also known as ‘Creditors 
in Line 3’). Any different interpretation will be to the 
detriment of the secured creditors with priority under 
Article 722, paragraph 1, item 1 of the Commerce 
Act (‘Creditors in Line 1’). Therefore, any expenses 
in the insolvency proceedings may be covered using 
proceeds from the sale of mortgaged or pledged assets, 
only after full payment of the receivables under Article 
722, paragraph 1, items 1 and 2 of the Commerce Act. 

9. The ownership of real properties and movable assets, 
which remain unsold within the insolvency proceedings 
after their termination and the deregistration of the 
debtor from the Commercial Register, shall remain 
with the individual, in case the debtor is a sole trader 
or will be passed on to the state or municipalities (by 
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analogy to Article 11 of the Succession Act), in case the 
debtor is a legal entity, unless otherwise provided by law
When the debtor is a sole trader (ie, a natural person), 
it has no legal personality different from its status as 
an individual. In case a sole trader becomes insolvent 
and is deregistered from the Commercial Register, 
this only results in the fact that it is not a merchant 
any longer, but will retain all of its other rights and 
liabilities as an individual.

In relation to the legal entities, the SCC accepts the 
following propositions.

The insolvency proceedings may be ceased even if the 
insolvent estate is not depleted, but the remaining assets 
cannot be sold (Articles 733 and 734 of the Commerce 
Act). As per Article 734, paragraph 2, the power to 
resolve on the remaining assets of the debtor, which 
cannot be sold, is vested in the Conclusive Creditors 
Meeting. Therefore, that Conclusive Creditors Meeting 
shall be entitled to resolve whether those assets should 
remain with the debtor (when it is a sole trader), to be 
passed on to the shareholders (when the debtor is a 
legal entity) or on the state or municipality. 

In those cases, when the debtor is a legal entity, the 
deletion from the Commercial Register shall result 
in its seizure to exist as a legal subject (ie, in its ‘legal 
decease’). Therefore, in such cases and when the 
Conclusive Creditors Meeting fails to pass explicit 
resolution for the assets in the insolvent estate, which 
are not sold, the provisions of the Succession Act 
must be applied by analogy. The assets of a deceased 
natural person shall be inherited by their successors (by 
intestacy or by testament). By virtue of Article 11 of the 
Succession Act in those cases, where the deceased has 

no successors, or all successors waive the succession, or 
the successors lose their rights to accept the estate, the 
assets of the deceased shall devolve on the state, except 
for movables, residential properties, workshops and 
garages, as well as except for land plots and properties 
designated primarily for residential construction, which 
shall pass on to the municipality, on the territory of 
which they are located. 

In view of the above, and taking into consideration 
that the legal entity (after its deletion from the 
Commercial Register) may not have successors, it 
must be accepted that (by analogy to Article 11 of the 
Succession Act) all of its real properties and movable 
assets, which remain unsold within the insolvency 
proceedings, shall devolve on the state or on to the 
relevant municipality. 

In conclusion, it is worth mentioning that the 
Bulgarian insolvency legislation (Chapter IV of the 
Commerce Act) was originally adopted in 1994. It has 
been repeatedly amended throughout the years, but as 
is evident from the case law, there are still non-uniform 
and controversial legal interpretations on material 
issues related to the insolvency regime. Therefore, 
work of expert groups is in progress for new legislative 
regulations for the purpose of improving and adapting 
the statutory framework to the new environment and 
best standards.
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Companies need efficient and speedy procedures 
for going out of business as much as they do for 

startups. Across the globe, insolvency procedures help 
entrepreneurs close down unviable businesses and start 
up new ones. This ensures that human and economic 
resources are constantly rechannelled to efficient use, 
thereby increasing an economy’s overall productivity. 
However, as a business expands, there is a danger that poor 

management, bad business judgement or plain fraud may 
result in the business becoming uneconomical. In such 
scenarios, it is possible for an enterprise’s productivity 
to be restored at low cost and without trauma to the 
stakeholders by providing more capable managerial talent 
with the opportunity to run it. Recent examples have 
demonstrated the possibility of growth by entrepreneurs, 
some of them from India, who have become dominant 

Insolvency and restructuring in India
Khushnuma Khan
K K Associates, Mumbai

khushnuma@kkassociates.co.in


